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Successor-in-interest/party-in-interest-appellant Louan
B. Torres (Louan), the surviving spouse of Alfred Torres, Jr.
(Alfred), appeals fromthe Famly Court of the First Crcuit’s:
(1) Novenber 17, 1999 order granting the notion of plaintiff-
appel l ee Margot C. Torres (Margot), Alfred s ex-spouse, for entry

of an anmended “qualified donestic relations order”; and



(2) Decenber 17, 1999 order denying Louan’s notion for

reconsi deration of the grant of Margot’s notion. The famly
court’s orders effectively amended Margot and Al fred s 1989

di vorce decree [hereinafter, Decree or initial Decree] after

Al fred s death and awarded survivorship benefits fromAl fred s
pension to Margot. On appeal, Louan contends that the famly
court erred because: (1) neither Louan nor Alfred estate were
parties to the instant action, which was brought by Margot;

(2) the language of the Decree and Hawai ‘i Revised Statutes (HRS)
8§ 580-56 (1993) did not permt the famly court to exercise
jurisdiction over the rights to survivor benefits associated with
Al fred s pension; (3) the court’s finding concerning the date
that Margot received notice fromAlfred s pension fund that she
was not entitled to retirenent benefits based on the Decree as it
was then witten was clearly erroneous; (4) the court’s orders
interfered with Louan’s rights to pension benefits insofar as,
under the Enpl oyee Retirenent |Incone Security Act of 1974

(ERI SA), Pub. L. No. 93-406, 88 Stat. 832, as anended by the
Retirement Equity Act of 1984 (REA), Pub. L. No. 98-397, 98 Stat.
1426 (codified at 29 U. S.C. 8§ 1001 et. seq.), such rights vested
in Louan at either Alfred s retirenent or death; and (5) the
court’s orders further interfered with Louan’s rights to certain
“segregated anounts” of the pension benefits pursuant to ERI SA,

as anended by the REA. Margot disagrees and al so contends that



this court does not have jurisdiction over Louan’s appeal because
the appeal is untinely. Finally, amcus curia The Board of
Trustees of the Pension Trust Fund for Operating Engi neers (the
Fund), the trustees of Alfred s pension, submts that the famly
court’s orders do not violate federal law. For the reasons

di scussed herein, we affirmthe famly court’s orders.

. [ NTRODUCTI ON

Because this case invol ves aspects of pension benefits
that are governed by federal law, a prelimnary review of sone
aspects of this law may facilitate an understandi ng of the
background facts. ERISA as anended by the REA [hereinafter,
collectively, ERISA, unless it is clear fromthe context that
pre- REA aspects of ERI SA are discussed], is designed to ensure
the proper adm nistration of enployee benefit and pension pl ans.

See Boggs v. Boqggs, 520 U.S. 833, 839, reh’g denied, 521 U S.

1138 (1997). In initially enacting ERI SA Congress expl ai ned
t hat :

[T]he growth in size, scope, and nunbers of enployee benefit
plans in recent years has been rapid and substanti al;

the continued well-being and security of mllions of

enpl oyees and their dependents are directly affected by
these plans; . . . they are affected with a national public
interest; . . . [and] they have beconme an inportant factor
affecting the stability of enployment and the successful
devel opnment of industrial relations .



29 U.S.C. 8 1001(a).* ERISAis an intricate and conprehensive
regul atory schene. See Boggs, 520 U.S. at 841. Al enployee
benefit plans nmust conformto various reporting, disclosure, and

fiduciary requirenents, see generally 29 U S. C. 88 1021, 1031,

and 1101 to 1114. In addition to the foregoing requirenents,
pension plans nust also conply with various participation,

vesting, and funding requirenents. See generally 29 U S.C

88 1051 to 1086; Boggs, 520 U.S. at 841.
The principal object of ERISAis to protect

the interests of participants in enployee benefit plans and
their beneficiaries, by requiring the disclosure and
reporting to participants and beneficiaries of financial and
other information with respect thereto, by establishing
standards of conduct, responsibility, and obligation for
fiduciaries of enployee benefit plans, and by providing for
appropri ate renmedi es, sanctions, and ready access to the
Federal courts.

29 U.S.C. § 1001(b); see also Boggs, 520 U.S. at 845. ERISA

i nposes a general duty upon plan fiduciaries to act “solely in

the interest of the participants and beneficiaries . . . for the
excl usive purpose of . . . providing benefits to participants and
their beneficiaries . . . .7 29 U S.C 8§ 1104(a)(1)(A) (i).

A typical formof retirenent benefit is a “qualified
joint and survivor annuity” (Q&SA) that, under ERI SA, each

pension plan is required to offer to its participants. See 29

1 Unless expressly indicated, all references to Title 29 of the United

States Code are to the 2000 edition, which contains | anguage identical to the
statutory provisions in place at the time of the fam |y court proceedings.
There have been no significant substantive changes in the | aw pertinent to
this case since that tinmne.
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U S.C § 1055(a)(1).2 A Q&SA guarantees paynent of a stipul ated
anmount to two persons -- typically the retired participant and
his or her spouse -- while both are alive. See 29 U S. C

§ 1055(d);® see also Dorn v. International Brotherhood of

Electrical Wrkers, 211 F. 3d 938, 941 (5th Cr. 2000). If the

participant dies first, the surviving spouse is guaranteed, for
the remai nder of his or her life, paynents equal to at | east
fifty percent of the anmount received while the participant was
alive. 29 U S.C § 1055(d). Should the participant die after
wor ki ng | ong enough to qualify for benefits but before retiring,
the surviving spouse is also guaranteed lifetinme paynents; this

benefit is referred to as a qualified preretirenment survivor

2 29 U.S.C. § 1055(a) states:

Each pension plan to which this section applies shal
provi de that--

(1) in the case of a vested participant who does
not die before the annuity starting date, the accrued
benefit payable to such participant shall be provided
inthe formof a qualified joint and survivor annuity,
and

(2) in the case of a vested participant who dies
before the annuity starting date and who has a
surviving spouse, a qualified preretirement survivor
annuity shall be provided to the sSurviving spouse

of such participant.

8 29 U.S.C § 1055(d) provides, in relevant part:

For purposes of this section, the term*“qualified
joint and survivor annuity” neans an annuity--

(1) for the life of the participant with a
survivor annuity for the |ife of the spouse which is
not | ess than 50 percent of (and is not greater than
100 percent of) the anpbunt of the annuity which is
payabl e during the joint lives of the participant and
t he spouse, and

(2) which is the actuarial equivalent of a
single annuity for the Iife of the participant.
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annuity (QPRSA). See 29 U.S.C. 88 1055(a)(2) and 1055(e).* Both

forms of benefits -- the Q&SA and the QPRSA -- are referred to

429 U S.C 8§ 1055(e) states, in relevant part:

For purposes of this section--

(1) Except as provided in paragraph (2), the term
“qualified preretirenent survivor annuity” neans a survivor
annuity for the life of the surviving spouse of the
participant if--

(A) the paynents to the surviving spouse under

such annuity are not |less than the ambunts whi ch woul d

be payable as a survivor annuity under the qualified

joint and survivor annuity under the plan (or the
actuarial equivalent thereof) if--

(i) in the case of a participant who dies
after the date on which the participant attained
the earliest retirenent age, such participant
had retired with an i nmedi ate qualified joint
and survivor annuity on the day before the
participant’s date of death, or

(ii) in the case of a participant who dies
on or before the date on which the partici pant
woul d have attained the earliest retirenent age,
such partici pant had- -

(1) separated from service on the
date of death,

(I'l) survived to the earli est
retirenent age,

(I'11) retired with an imediate
qualified joint and survivor annuity at
the earliest retirenent age, and

(I'V) died on the day after the day
on whi ch such participant woul d have
attained the earliest retirement age, and

(B) under the plan, the earliest period for

whi ch the surviving spouse nay receive a paynent under

such annuity is not later than the nonth in which the

partici pant woul d have attained the earliest
retirenent age under the plan.

In the case of an individual who separated from service
before the date of such individual’s death, subparagraph
(A (ii)(l) shall not apply.

(2) In the case of any individual account plan or
participant described in subparagraph (B) or (C of
subsection (b)(1) of this section, the term*“qualified
preretirenent survivor annuity” means an annuity for the
life of the surviving spouse the actuarial equival ent of
which is not | ess than 50 percent of the portion of the
account bal ance of the participant (as of the date of death)
to which the participant had a nonforfeitable right (wthin
t he meani ng of section 1053 of this title).



col l ectively throughout this nmenorandum as “surviving spouse
benefits” or “survivor benefits.”

To acconplish its ends, ERISA contains a broad anti -
alienation, or “spendthrift” provision, 29 U S.C. 8§ 1056(d) (1),
(discussed infra), that prohibits pension plans from assigning
benefits to individuals other than the designated participant or
current surviving spouse. Mreover, ERI SA al so contains a broad
preenption provision that supersedes contradictory state | aws,
29 U.S.C. § 1144(a) (discussed infra), including, in sone
respects, donestic relations law. Prior to the enactnment of the
REA, courts apparently disagreed as to whether this preenption
provi sion, in conbination with the spendthrift provision, barred
state courts fromissuing orders in donestic relations
proceedi ngs that could affect pension benefits governed by ERI SA.

See Trustees of the Directors @Qild of Anerica-Producer Pension

Benefits Plans v. Tise, 234 F.3d 415, 419 (9th G r. 2000)

[hereinafter, Directors GQuild]. As aresult, a participant’s ex-

spouse was at risk, in sone circunstances, of being “frozen out”
of any retirenent benefits earned by the participant attributable
to enploynent that took place during the course of the marri age.
|f the participant remarri ed and subsequently died, the surviving
spouse -- rather than the ex-spouse -- may have been entitled to

t he benefits payabl e under either a Q&SA or a QPRSA, regardl ess



of the equities of the situation. See 29 U S.C. 88 1055(d) and
1055(e).

Responding to the confusion on this point, and “taking
i nto account changes in work patterns, the status of
marriage as an econom ¢ partnership, and the substanti al
contribution to that partnership of spouses who work both in
and outside the hone,” Congress anmended ERI SA in 1984 [ by
passing the REA] specifically to provide for
state-court-ordered assignments of plan benefits to forner
spouses and dependents.

Directors Guild, 234 F.3d at 419 (quoting Senate Judiciary

Committee, S. Rep. No. 98-575 at 1 (1984)). The REA created an
exception to ERISA's general anti-alienation provision by
permtting pension benefits to be disbursed to a former spouse
who presents a “qualified donestic relations order” (QDRO to a

pension plan admnistrator. 29 U S.C. 8 1056(d)(3); see also

Directors GQuild, 234 F.3d at 419-20.

QDRCs are a subset of “domestic relations orders” (“DRCs");
DROs are any orders relating “to the provision of child
support, alinmony, or marital property rights to a spouse,
fornmer spouse, child, or other dependent of a plan
participant . . . made pursuant to a State donestic
relations law.” 29 U S.C. § 1056(d)(3)(ii). A DROis a
@DROif it “creates or recognizes the existence of an
alternate payee’s right to, or assigns to an alternate payee
the right to, receive all or part of the benefits payable
with respect to a participant under a[n ERI SA] plan[.]”

29 U.S.C. 8§ 1056(d)(3)(B)

Directors Guild, 234 F.3d at 420 (footnote omitted). An

al ternate payee is “any spouse, forner spouse, child, or other
dependent of a participant who is recognized by a donestic
relations order as having a right to receive all, or a portion
of, the benefits payable under a plan wth respect to such

participant.” 29 U S.C. 8§ 1056(d)(3)(K). ©Once a (DROis



obtai ned, ERI SA requires that the “alternate payee,” rather than
the current spouse, be treated as if he or she were the current
spouse “[t]o the extent provided in” the QORO. 29 U S.C

§ 1056(d)(3)(F).

In order to qualify as a QDRO, a DRO nust contain a
requi site degree of specificity and neet certain substantive
requirenments. 29 U S.C. 88 1056(d)(3)(C and 1056(d)(3)(D
These will be discussed infra in greater detail. Wen an
alternate payee (e.d., an ex-spouse) obtains a DRO the alternate
payee must present the DROto the pension plan; the pension plan
is responsi ble for determ ning whether the DRO neets the above
requirenents to create a QDRO and for notifying the participant
and the alternate payee of its decision. 29 U S. C
§ 1056(d)(3) (G (i)(I1).°> A participant or beneficiary may bring
a civil action in state or federal court, see 29 U S.C.

§ 1132(e)(1), to challenge the pension plan’s determ nation as to
whether a DROis a QDRO or to “recover benefits due to him|[or

her] under the terns of his [or her] plan, to enforce his [or

5 29 U.S.C § 1056(d)(3)(G (i) states in pertinent part:

In the case of any domestic relations order received
by the plan--

(1) the plan adm nistrator shall pronptly notify
the participant and each alternate payee of the
recei pt of such order and the plan’s procedures for
determ ning the qualified status of domestic relations
orders, and

(I'l') within a reasonable period after receipt of
such order, the plan administrator shall determ ne
whet her such order is a qualified donestic relations
order and notify the participant and each alternate
payee of such deternination.
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her] rights under the terns of the plan, or to clarify his [or
her] rights to future benefits under the terns of the plan[.]”
29 U.S.C. 8 1132(a)(1). Wth this reviewin mnd, we turn to the
facts of this case.
1. BACKGROUND

Margot and Alfred were married in 1967 and divorced in
1989. They had no children. The divorce occurred after Alfred
ceased working for enployers who contributed to the Fund, and al
of Alfred s pension benefits that accrued in the Fund were
derived fromA Al fred' s enploynent that occurred during his
marriage to Margot. The January 10, 1989 Decree entered by the
famly court provided that:

[Margot] is awarded a share of retirement under [Alfred’ s]
Operating Engineers’ Retirenent Plan if, as, and when
[Alfred] comrences to receive the same. The share which

[ Margot] is awarded shall be conmputed according to the
followi ng fornul a:

[(¥X3 x (19 years in plan/total years in plan at retirement)
X ([Alfred s] nonthly gross retirenment) = ([Margot’s]
share)].

For the purpose of this allocation of [Margot’s]
interest, [Alfred] is the “Participant” in the
af orementi oned plan and [Margot] is the Alternate Payee (up
to the percentage specified above) under the aforenentioned
Plan within the neaning of the Retirement Equity Act of
1984.

The share awarded and assigned to the Alternate Payee
fromthe aforenmenti oned Pl an shall be paid to the Alternate
Payee if, as, and when [Alfred] comrences to receive
retirement benefits fromthe Plan. Said payment, at the
option of the Alternate Payee, may be paid to the Alternate
Payee directly or transferred fromthe aforenenti oned Plan
to a financial institution or other third party as directed
by Alternate Payee in witing to said Plan

The Court shall retain jurisdiction over the
retirement interest described herein for as long as the
parties both shall live and after either party’s death.

The Court shall also have the authority to nake every
just and equitable order not inconsistent with any of the
provi si ons herein.

-10-



The Court shall al so have specific authority to make
any orders it deens just and equitable as a result of the
i ncome tax consequences which flow fromthe division and
distribution of the aforenentioned retirenent interest. It
is the intent of the Court that each party shall be taxed on
his or her respective share of the retirement benefits at
such time(s) said share becones subject to taxes.

The Decree al so contained a reciprocal provision awarding Al fred
a share of “retirenent benefits” from Margot’'s retirenent plan.

A copy of the Decree was sent to Alfred’ s pension fund
(i.e., the Fund), which acknow edged receipt of it on February 2,
1989. On March 1, 1989, the Fund sent a letter to Margot,
indicating that it would determ ne whether the Decree net the
requi renents necessary to establish it as a QDRO under federal
| aw.

Fol l owi ng the 1989 divorce, Alfred narried Louan in
Cctober 1991. They had one child. On Septenber 8, 1997, the
Fund sent letters individually addressed to Margot and to Al fred,
i ndicating that the Decree was not a QDRO within the neani ng of
ERI SA. Anong the problens identified by the Fund was the fact
that the Decree did not clearly state whether Margot was entitled
to surviving spouse benefits.

Approxi mately two nonths later, in Novenber 1997
Al fred requested the appropriate paperwork to apply for and
receive his pension benefits fromthe Fund; however, he had not
conpl eted the paperwork necessary to receive benefits fromthe
Fund before he died on January 17, 1998. At the tinme of his

death, Alfred was married to Louan. The Fund agrees that Alfred
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is eligible for benefits retroactive to Decenber 1, 1997. The
Fund permtted Louan, as Alfred s surviving spouse, to elect on
Al fred s and her behalf that the pension benefits be paid in a
“100% Contigent Annuitant” form This paynment option differs
froma Q&SA in that the contingent annuitant form provides
reduced benefit paynents to the participant and spouse while the
participant is alive; in exchange, after the participant’s death,
t he surviving spouse is guaranteed to receive the sane anount for
the remainder of his or her lifetine.

On Septenber 1, 1998, Margot’s counsel received from
Louan’s counsel a copy of the Fund s Septenber 7, 1997 letter to
Al fred and Margot indicating that the Fund had determ ned that
the Decree did not constitute a valid QORO. The record is silent
as to any conmuni cation between the litigants that nmay have taken
pl ace between Septenber 1997 and Septenber 1998. Language in the
Fund’s am cus brief, however, suggests that benefits were not
paid to Louan following Alfred s death in January 1998. Between
Sept enber 1998, and June 1999, counsel for Margot and Louan
engaged unsuccessfully in discussions attenpting to resol ve the
matter of who was entitled to the survivor benefits fromAfred s
pension. During this time, the Fund al so advi sed Margot’s
counsel concerning the elenents of a valid QDRO

On June 23, 1999, Margot filed a nmotion in the famly

court seeking to anmend the 1989 Decree by entry of a “QDRO or

-12-



for an order to conpel Louan to “execute” the QDRO It should be
not ed here that, although Margot’s notion was fashioned as a
request to enter a “QORO,” as discussed earlier, the famly court
can only enter a DRO, the pension plan determ nes whether the DRO
is a QODRO. Consequently, Margot’s notion is nore properly
considered as a request to anmend the 1989 Decree, and the famly
court’s Novenber 17, 1999 order, ultimately granting Margot’s
notion, is nore properly considered as an anendnent to the
Decree. Hereinafter, the famly court’s Novenber 17, 1999 order
and the Decenber 17, 1999 order denying Louan’s notion for
reconsideration will be referred to collectively as a “DRO, " an
“amended Decree[,]” or simlar designation.

Attached to Margot’s notion was an affidavit of her
attorney, stating that the Decree had been sent to the Fund in
1989 and that, on March 1, 1989, the Fund had acknow edged
recei pt of the Decree. The affidavit further states that,

“[ h] owever, no word was received fromthe Fund until Septenber 1
1998, when [Louan’s attorney] faxed to [Margot’s attorney] a copy
of the Fund' s Septenber 8, 1997 letter” addressed individually to
Margot and to Alfred, stating that the Fund had determ ned t hat
the Decree did not qualify as a QORO. Through her attorney,
Louan was provided notice of Margot’s notion.

By special appearance, Louan filed a nmenorandumin

opposition to Margot’s notion on July 9, 1999, contendi ng that

-13-



Louan had not been nmade a proper party to the litigation and that
t he proceedi ngs shoul d be dism ssed or continued until the proper
parties were named and until she had an opportunity to conduct
di scovery. The hearing on the notion was thereby continued to
August 4, 1999. Louan and Margot subsequently exchanged
menor anda addressing primarily the substantive |egal issues,
di scussed infra, pertaining to whether the famly court could
grant Margot’s notion under state and federal |aw. On August 4,
1999, the litigants apparently net with the court, and the court
set a “short trial” for Septenber 3, 1999. At the Septenber 3,
1999 hearing, Margot and Louan presented | egal argunment but no
testimony was taken. The famly court took the matter under
advi senent, and, on Septenber 10, 1999, Louan filed a second
suppl enental nmenorandum in opposition to Margot’s notion.

On Septenber 24, 1999, the famly court issued a mnute

order® that read:

COURT RULED IN FAVOR OF Ms. OKI MOTO [ ATTORNEY FOR MARGOT] .
[ ATTORNEY] OKI MOTO TO PREPARE CRDER. [ ATTORNEYS] WERE
CONTACTED BY TELEPHONE OF THE COURT’' S DECI SI ON

On Novenber 17, 1999, the famly court filed its findings of
fact, conclusions of law, and order granting Margot’s request to
anend the Decree. Anmong the famly court’s findings was the

statenent that “[Margot] did not receive a copy of the Fund s

6 The minute record is not part of the record on appeal and ordinarily

may not be cited. See generally Hawai‘i Rules of Appellate Procedure (HRAP)
Rul e 10(a) (1999). The litigants do not dispute the formand contents of the
mnute order and is referred to only insofar as it is necessary to resolve a
jurisdictional issue. See discussion infra.
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Septenber 8, 1997 letter until [Septenber 1, 1998] when a copy
was faxed to [Margot’s] counsel by [Louan’s counsel].”” The
court also filed a DRO that sane date specifying that: (1) the
portion of Alfred s total, unadjusted nonthly pension benefit,
whi ch accrued in the Plan during Alfred’ s and Margot’s marri age,
constituted the “marital property” of Alfred and Margot and that
Margot was entitled to half of this benefit; and (2) Margot
shoul d be treated as if she were Alfred s surviving spouse with
respect to Alfred’ s retirenment benefits “for the purpose of the
50% pre-retirenent surviving spouse benefit provided[,]” payable
from February 1, 1998 until she dies. The effect of the famly
court’s DROis that, if it is qualified by the Plan, Margot woul d
be entitled to survivor benefits as a QPRSA begi nning February 1,
1998, until she dies, and Louan is not entitled to any survivor
benefits fromthe Fund. Although not part of the record on
appeal , Louan states in her opening brief that the Fund accepted
the court’s DRO as a QRO in February 2000. According to Louan,

she filed an adm nistrative appeal of this determ nation, and the

" The family court’s finding actually states that the Septenber 7, 1997

letter was faxed to Margot’s counsel by Louan’s counsel on June 1, 1998
rather than Septenber 1, 1998. The letter bears a fax inprint with the nane
of Louan’s counsel and a date of June 1, 1998, but the significance or
accuracy of this inmprint is unclear. The affidavit of counsel for Margot
indicates that the letter was received on Septenber 1, 1998, and Louan states
in her opening brief that she assunes that the court’s reference to June 1 was
a clerical error. Thus, both parties agree that the |letter was received on
Septenmber 1, 1998 rather than June 1, 1998. W, therefore, utilize Septenber
1, 1998 as the operative date. The correct date is not naterial to the
outcone of this case because, as discussed infra, the dispute is over the
basis of the famly court’s finding that Margot, rather than Margot’s counsel
recei ved the September 7, 1997 letter sonmetine in 1998.
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appeal was pending at the tinme the parties filed their briefs in
t hi s case.

Louan filed a nmotion for reconsiderati on on Novenber
24, 1999, which was summarily denied by the famly court on
Decenber 17, 1999. Louan filed a notice of appeal on January 13,
2000.

I11. STANDARDS CF REVI EW

Questions of jurisdiction are considered de novo.

Beneficial Hawai‘i v. Casey, 98 Hawai ‘i, 159, 164, 45 P.3d 359,

364, reconsideration denied, 98 Hawai ‘i 159, 45 P.3d 359 (2002);

State v. Adam 97 Hawai‘i 475, 481, 40 P.3d 877, 883 (2002).

Questions of statutory interpretation are reviewed de novo.

Ofice of Hawaiian Affairs v. State, 96 Hawai ‘< 388, 394, 31 P. 3d

901, 907 (2001).
The famly court’s | egal conclusions are reviewed de

novo. See In re Doe, 96 Hawai i 272, 283, 30 P.3d 878, 889

(2001). Findings of fact are reviewed under the clearly
erroneous standard, id., and the famly court’s “equitable”
deci sions are revi ewed under the abuse of discretion standard.

See generally In re Doe, 84 Hawai i 41, 46, 928 P.2d 883, 888

(1996) .
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V. DI SCUSSI ON

A. Appel l ate Jurisdiction: Tineliness of Louan's Appeal

Mar got contends that this court |acks jurisdiction
because Louan’s appeal is untinely inasmuch as it was not filed
within thirty days of the famly court’s Septenber 24, 1999
m nute order. Appellate jurisdiction is a base requirenent to
resol ve an appeal, and this court has an obligation to determ ne

that such jurisdiction exists. See Peterson v. Hawai‘i El ec.

Light Co., Inc., 85 Hawai‘i 322, 326, 944 P.2d 1265, 1269 (1997).%

Mar got submts that Septenber 24, 1999 -- the date of

the famly court’s minute order -- is the relevant date for

8 There are two other issues concerning appellate jurisdiction that are

not raised by the parties. First, Louan is not a formal party to the divorce
action between Margot and Alfred. However, in opposing Margot’'s notion, she
was permitted to participate in the famly court proceedings as if she were a
party, see discussion in subsection B. infra, and she is clearly “aggrieved”
by the family court’s ruling insofar as she contends that the fanily court’s
ruling has wongfully caused her to | ose the survivor benefits to which she
woul d ot herwi se be entitled. Consequently, we hold that Louan has standing to
appeal the famly court’s ruling. Cf. Makani Dev. Co., Ltd. v. Riley, 4 Haw.
App. 542, 543 n.1, 670 P.2d 1284, 1286 n.1 (1983) (purchaser at a judicial
foreclosure sale had standing to appeal even though not a party to the

forecl osure proceeding).

Second, the fam |y court’s orders are neither (1) a fina judgnent,
order, or decree, see HRS 88 571-54 and 641-1(a), or (2) a certified
interlocutory order, HRS § 641-1(b), the two primary types of appeal able
orders. Nonetheless, the famly court’s orders conclusively determ ned the
di sputed i ssue of who was entitled to the rights to survivor benefits and are
sufficiently distinct fromthe renmai nder of the divorce proceeding to neet the
“requisite degree of finality of an appealable order.” In re Doe, 96 Hawai i
at 283, 30 P.3d at 889 (citation and internal quotation narks omtted).
Consequently, we hold that it has jurisdiction to consider Louan’s appeal
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triggering the thirty-day deadline to file a notice of appeal
mandat ed by HRAP Rule 4(a) (1985).° According to Mrgot,
al t hough a pending notion for reconsideration delays the tine to
file the notice of appeal, see HRAP Rule 4(a)(4)(v), the notion
for reconsideration nust be tinely filed in the first place. A
notion for reconsideration of a decree, order, or “decision and
order” must be filed within twenty days after filing of the
decree or order or announcenent of the “decision and order,”
whi chever occurs sooner. Hawai‘i Famly Court Rules (HFCR) Rule
59(9g) (1) (1982). Margot clains that the famly court’s Septenber
24, 1999 mnute order constituted a valid “decision and order.”
Consequently, Margot maintains that a notion for reconsideration
shoul d have been filed within twenty days of Septenber 24, 1999
in order to delay the tine for appeal. Because Louan’s notion
for reconsideration was not filed until Novenber 24, 1999 --
seven days after entry of the witten DRO but two nonths after
the date of the court’s mnute order -- Margot contends that the
time to file the notice of appeal was not del ayed by operation of
rule and that, accordingly, Louan’s Decenber 17, 1999 notice of
appeal was untinely. Margot’s contention is without nerit.

A “decision and order” of the famly court was defined

as “a witten or oral decision issued by the court determ ning

9 The applicable HRAP and fam |y court rules discussed in this

subsection have been substantially revised since Louan filed her notion for
reconsi derati on and notice of appeal.
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all or part of the issues raised by a pleading or pleadings in

any action, where appropriate orders are enbodied in or announced

together with the decision.” HFCR Rule 54(a)(3) (1982) (enphasis

added). The famly court’s Septenber 24, 1999 ninute order,
notifying the parties that it had decided in favor of Margot, did
not “enbody” or “announce” appropriate orders; the court’s
reasoni ng and the precise contours of its decision remained to be
expressed in the witten order. Consequently, the tinme within
whi ch Louan was required to file her notion for reconsideration
did not begin on Septenber 24, 1999.

Pursuant to HRS 8§ 571-54 (1993), “[a]n interested party
aggrieved by any order or decree of the [famly] court nay appeal
to the suprenme court for review of questions of |law and fact upon
the same ternms and conditions as in other cases in the circuit
court . . . .” The thirty-day time limt to file a notice of
appeal fromcircuit court or famly court cases runs fromentry
of the “judgnment or order appealed from” See HRAP Rule 4(a).
The applicable famly court rules do not define the term “order,”
but define the term“decree” as including “a witten decree, a
witten judgnent or any witten order fromwhich an appeal lies.”
HFCR Rul e 54(a) (1) (1982) (enphases added). Accordingly, under
the circunstances of this case, the tinme period within which
Louan was required to file her notice of appeal began on Novenber

17, 1999, the date that the famly court filed its witten DRO --
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not Septenber 24, 1999, the date of the famly court’s mnute
or der.

Al t hough the thirty-day tine period to file the notice
of appeal began to run on Novenber 17, 1999, it was del ayed
begi nni ng on Novenber 24, 1999, when Louan tinely filed her
notion for reconsideration. Pursuant to HRAP Rule 4(a)(4)(v), if
atinmely notion for reconsideration is filed, “the time for
appeal for all parties shall run fromthe entry of the order”
granting or denying the notion. The famly court entered its
order denying Louan’s notion for reconsideration on Decenber 17,
1999. Louan filed her notice of appeal on January 13, 2000.
Accordingly, we hold that Louan’s appeal is tinely and that this
court has appellate jurisdiction over the case.

B. Status of Alfred’'s Estate and Louan as Proper Parties to
this Action

Louan contends that the famly court erred in granting
Margot’s notion because neither Alfred s estate nor Louan are
parties to this action. Louan points out that HFCR Rul e 25(a)
(1982) requires the famly court to dismss the action in the
event of the death of a party if a proper representative of the
party is not substituted for the deceased party. Margot submts
that the doctrine of judicial estoppel should prevent Louan from

advancing this argunent. W agree with Margot.

-20-



Margot’s notion is a continuation of a divorce
proceedi ng between Margot and Alfred. HFCR Rule 25(a)(1) (1982)

st at es:

If a party dies and the case is not thereby
extingui shed, the court nmay on notion order substitution of
the proper parties where appropriate. The notion for
substitution may be nmade by the successors or
representatives of the deceased party or by any party and,
together with the notice of hearing, shall be served on the
parties as provided in Rule 5 and upon persons not parties
in the manner provided in Rule 4 for the service of process.
Unl ess the notion for substitution is nade not |ater than
180 days after the death is suggested upon the record by
service of a statenent of the fact of the death as provided
herein for the service of the notion, the action shall be
di smissed as to the deceased party.

(Enmphasi s added.) Margot, as the other party to the divorce
action, or perhaps Louan, as a claimed “successor or
representative’” to Alfred s retirenment interests, should have
nmoved for substitution of a personal representative or special
adm nistrator to represent Alfred’ s estate. See HRS § 560: 3-104
(Supp. 1998) (“No proceeding to enforce a claimagainst the
estate of a decedent or the decedent's successors may be revived
or conmenced before the appoi ntnment of a personal
representative.”).

However, the foregoing defect does not require this
court to vacate the famly court’s ruling. To begin, the primry
di spute in this case concerns survivor benefits that are directly
payable to either Louan or Margot and are not subject to

testamentary or intestate transfer. See generally Boggs V.
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Boggs, 520 U.S. 833 (1997). Morever, under the doctrine of
j udi ci al estoppel,

a party will not be permitted to maintain inconsistent
positions or to take a position in regard to a matter which
is directly contrary to, or inconsistent with, one

previ ously assuned by him[or her], at |east where he [or
she] had, or was chargeable with, full know edge of the
facts, and another will be prejudiced by his [or her]
action.

Roxas v. Marcos, 89 Hawai‘i 91, 124, 969 P.2d 1209, 1242 (1998),

reconsi deration denied, 89 Hawai‘i 91, 969 P.2d 1209 (1999)

(brackets omtted); see also Rosa v. CWA Contractors, Ltd.

4 Haw. App. 210, 218, 664 P.2d 745, 751 (1983).

In this case, Louan asserted in her first nmenorandum
opposi ng Margot’s notion that she was not a proper party to the
action and requested dism ssal or a continuance to substitute the
proper parties or to conduct discovery. A continuance was
granted shortly thereafter. Nevertheless, Louan did not nove to
substitute the proper party on Alfred’ s behalf or to intervene,
pursuant to HFCR Rul e 24(a) (1982),1 on her own behalf. In
addi ti on, Louan does not point to anywhere in the record
denonstrating an attenpt on her part to conduct discovery.

I nstead, Louan filed additional menoranda opposi ng Margot’s

19 HFCR Rule 24(a)(2) permits an individual to seek intervention “when
the applicant clainms an interest relating to the property, transaction or
custody or visitation of a nmnor child which is the subject of the action and
[the applicant] is so situated that the disposition of the action may as a
practical matter inpair or inpede [the applicant’s] ability to protect that
interest, unless the applicant's interest is adequately represented by
existing parties.”
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nmotion primarily on the substantive | egal grounds discussed
herein. Furthernore, Louan appeared at the Septenber 3, 1999
hearing, filed a notion for reconsideration of the famly court’s
Novenber 17, 1999 order, and fully participated in all of the
relevant famly court proceedings. Thus, Louan has partici pated
in all practical respects as a “party” to protect her asserted
interests throughout this litigation. It is inconsistent for her
to now claimthat she is not such a “party,” and, allow ng her to
do so woul d prejudice Margot, who has relied upon Louan’s
participation in the proceedings. Accordingly, we hold that
Louan is estopped fromclaimng that she was not a proper party
to this case for the purpose of defending her claimto survivor

benefits fromthe Fund. See Ross v. Ross, 705 A 2d 784, 790-92

(N.J. Super. C. App. Dv. 1998) (surviving spouse who
participated fully in famly court proceedi ngs disputing ex-
spouse’s claimto retirement benefits was bound by famly court’s
j udgnment notwithstanding the fact that she was not formally a
party to the action).

C. Jurisdiction of the Famly Court Pursuant to the Langquage of
t he Decree and HRS § 580-56

Louan contends that the | anguage of the Decree and HRS
8 580-56 (quoted infra) do not permt the famly court to
exercise jurisdiction over the rights to survivor benefits from

Alfred s pension. W disagree with both of these contentions.
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1. Language of the Decree
Louan contends that the famly court did not have

jurisdiction to amend the Decree in the manner in which it did
because survivor benefits were not contenplated by the | anguage
of the initial Decree. Louan submts that the | anguage in the
Decree, specifying that Margot should receive benefits “if, as,
and when” Alfred commences to receive them indicates that
Margot’'s recei pt of benefits in the initial Decree was
conditioned on Alfred s eligibility for benefits. Louan points
out that, in contrast, the anended Decree provided Margot with a

preretirement survivor annuity -- i.e., a benefit payable to her

should Alfred die before he retired and becane eligible for
benefits. Thus, according to Louan, the anended Decree awarded
Mar got sonet hing that was not described in the initial Decree
and, consequently, the famly court had no jurisdiction to do so.
Margot, on the other hand, points out that the initial Decree
permtted the famly court to enter orders that are “just and
equi table” so long as the orders are not inconsistent with any

ot her provision of the Decree. She submits that the anended
Decree, permtting her to receive surviving spouse benefits, is
“just and equitable” because she was married to Alfred during the
entire course of his enploynent that led to the pension benefits.
According to Margot, there is nothing in the anended Decree that

is inconsistent with the initial Decree. W agree with Margot.
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Louan, for her part, does not contend that it is
i nequitable for Margot to receive the surviving spouse benefits.
Rat her, Louan relies on case |law in which several courts have
construed DRCs so as not to provide survivor benefits where
express | anguage nentioni ng such benefits is absent. For

exanple, in Robson v. Electrical Contractors Association Local

134 | BEW Joi nt Pension Trust of Chicaqgo, Pension Plan No. 5, 727

N. E. 2d 692, reh’g denied, 727 N.E. 2d 692 (Ill. App. C. 2000),

the Illinois Court of Appeals, construing an apparently valid
QDRO, held that a forner spouse of a pension participant was not
entitled to surviving spouse benefits because the | anguage of the
QRO did not expressly provide for such benefits. See id. at

698. As the court pointed out, a QRO nust be drafted “to

i nclude very specific information with explicit instructions to

the plan admnistrator.” |d. at 697; see also supra at 9. A

Q@DRO that fails to expressly provide for survivor benefits wl
not entitle the person nanmed to receive survivor benefits from
the pension plan. See id. at 698. |In the instant case, however,
the famly court was not asked to determ ne whether the initial
Decree net the stringent requirenents to qualify it as a valid
QDRO under federal law, as noted earlier, this task falls to the
Plan. Rather, the famly court was asked to exercise its
authority, under state law, to issue a “just and equitable” order

anmendi ng the Decree. The degree of specificity needed for the
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|atter is not governed by federal |law. Thus, Robson is
di stingui shable fromthe instant case. Likew se, Dorn v.

| nt ernati onal Brotherhood of Electrical Wrkers, 211 F. 3d 938

(5th Cir. 2000), also cited by Louan, is distinguishable on
simlar grounds. See id. at 946-47.

Louan further relies upon Quade v. Quade, 604 N W 2d

778 (Mch. C. App. 1999). In Quade, the Mchigan Court of
Appeal s affirmed a trial court’s decision refusing to enter a DRO
to provide for early retirement benefits because the divorce
decree did not expressly and specifically provide for such
benefits. See id. at 779-80. Although the appellate court
appeared to base its decision on this ground, the decree in Quade
al so contai ned additi onal evidence supporting the court’s
decision in the formof handwitten | anguage suggesting that the
parties had considered and, inferentially, rejected, the
applicability of early retirenent benefits. See id. at 780.

Thus, Quade is also distinguishable insofar as additional
affirmati ve evidence -- not present in this case -- supported the
M chigan court’s determ nation that the decree did not
contenplate early retirenent benefits. Simlarly, the court in

Samaroo v. Samaroo, 193 F.3d 185 (3d Cir. 1999), another case

cited by Louan, discusses additional evidence supporting its

conclusion that a divorce decree | acking express nention of
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survivor benefits does not provide for such benefits, see id. at

188 n. 2, and, in any event, the conclusion is dictum See id.

Louan al so points to Roth v. Roth, 506 N.W2d 900

(Mch. C. App. 1993). In Roth, the appellate court affirned a
trial court’s refusal to anmend a divorce decree in order to
provide for a preretirenent survivor annuity for an ex-spouse
because the decree did not expressly provide for such benefits.
See id. at 903-04. The provision in the decree describing the
ex-spouse’s entitlenment to receive a “distribution” fromthe
participant’s pension plan was simlar to the provision in the
Decree in this case. See id. at 901. However, there is nothing
in Roth which suggests that the decree in that case permtted the
trial court to retain primary jurisdiction to enter “just and
equitable” orders regarding the retirenent issue. The M chigan
appel l ate court’s reasoning was based in part upon its concl usory
statenent that, “as witten, the judgnment precludes distribution
of pension benefits to plaintiff [ex-spouse] until defendant
[ pl an participant] begins to and only for so | ong as he does
receive them” |d. at 903. The court concluded that,
“regrettably, the law affords plaintiff no relief” fromthe terns
of the decree. 1d. at 904.

Most significantly, the plaintiff’s notion to anmend the
decree in Roth was brought pursuant to M chigan Rul es of Court

(MCR) Rule 2.612(C) (1985), Relief from Judgnment or Order, which
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is simlar to HFCR Rule 60(b).* See Roth, 506 N.W2d at 903.
The required showing for relief under this rule is clearly higher
t han when a case is being considered pursuant to the court’s
primary, or continuing, jurisdiction in the first instance, as in

this case. See generally Hugel v. Hugel, 603 N W2d 121, 124

(Mch. C. App. 1999). Apparently applying the standard outli ned

by MCR 2.612(C) (1)(f), the court in Roth determ ned that there

1 MCR Rule 2.612(C) states:
Grounds for Relief From Judgnent.

(1) On notion and on just terns, the court may relieve
a party or the legal representative of a party froma

final judgnent, order, or proceeding on the follow ng

gr ounds:

(a) M stake, inadvertence, surprise, or
excusabl e negl ect.

(b) Newly discovered evidence which by due

di ligence could not have been discovered in tine
to nove for a new trial under MCR 2.611(B).

(c¢) Fraud (intrinsic or extrinsic),

nm srepresentation, or other m sconduct of an
adverse party.

(d) The judgnent is void.

(e) The judgnent has been satisfied, released,
or discharged; a prior judgnent on which it is
based has been reversed or otherw se vacated; or
it is no longer equitable that the judgnent
shoul d have prospective application.

(f) Any other reason justifying relief fromthe
operation of the judgment.

(2) The notion nmust be made within a reasonable tine,
and, for the grounds stated in subrules (C(1)(a),
(b), and (c), within one year after the judgnent,
order, or proceeding was entered or taken. A notion
under this subrule does not affect the finality of a
j udgnent or suspend its operation.

(3) This subrule does not Iimt the power of a court
to entertain an i ndependent action to relieve a party
froma judgnent, order, or proceeding; to grant relief
to a defendant not actually personally notified as
provided in subrule (B); or to set aside a judgment
for fraud on the court.
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were no “extraordinary circunstances” that would permt it to
exercise its discretion to nodify the divorce judgnent because
the plaintiff was charged with know edge of the law at the tine
of the divorce and “knew’ that the decree did not provide for

t hese benefits. See Roth, 506 NNW2d at 903. |In contrast to
Rot h, the I anguage of the Decree in this case permtted the
famly court to retain primary jurisdiction to enter “just and
equi tabl e” orders over the retirenent interest at issue.
Accordingly, the Mchigan court’s decision in Roth is not
directly applicable to this case.

In sum Louan has not net her burden of establishing
that the famly court abused its discretion in anending the
Decree, and we hold that the |anguage of the Decree does not
prohibit the famly court from so doing.

2. HRS § 580-56

Louan al so contends that the DRO violates HRS § 580- 56.
She submits that HRS § 580-56 requires the famly court to
“expressly reserve” its jurisdiction over Margot’s and Al fred' s
property and that it did not do so in the Decree. Louan also
appears to argue that the DRO violates HRS § 580-56 because it
divides Alfred s property. These argunents require a cl oser
revi ew of HRS § 580- 56.

HRS 8§ 580-56 provides in relevant part:

(a) Every decree of divorce which does not
specifically recite that the final division of the property
of the parties is reserved for further hearing, decision,
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and orders shall finally divide the property of the parties
to such action.

(d) Following the entry of a decree of divorce, or the
entry of a decree or order finally dividing the property of
the parties to a matrinonial action if the same is reserved
in the decree of divorce, or the el apse of one year after
entry of a decree or order reserving the final division of
property of the party, a divorced spouse shall not be
entitled to dower or curtesy in the former spouse’s rea
estate, or any part thereof, nor to any share of the forner
spouse’s personal estate.

(Enmphasi s added.) The “personal estate” of either party includes

personal property such as retirenent benefits. See Linson v.

Li nson, 1 Haw. App. 272, 278, 618 P.2d 748, 751, reconsideration

deni ed, 1 Haw. App. 665, 618 P.2d 748 (1980). Thus, the statute
mandat es that, when the famly court issues a divorce decree, the
decree is final with respect to its division of the parties’
property unless the court specifically retains jurisdiction for

t he purpose of additional property division. |If the famly court
retains jurisdiction for further property division, it |oses such
jurisdiction and may not permt either party access to the
property of the other party (1) once the court subsequently

di vides the property, or (2) after the passage of one year,

whi chever occurs first. See Boulton v. Boulton, 69 Haw 1, 3-4,

730 P.2d 338, 339 (1986).

In this case, although the Decree permitted the famly
court to retain jurisdiction for the purpose of issuing “just and
equi tabl e” orders pertaining to the retirenent interest, the
Decree did not expressly provide for further division of Margot’s

and Alfred s property. Rather, the Decree permts the famly
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court to issue orders, inter alia, requiring the parties to nmake

paynents to one another to equalize incone tax liabilities or,
arguably, amending the Decree in order to correct errors that
woul d disqualify the Decree as a QDRO. Modreover, even if the
Decree did provide for further division of the parties’ property,
the strictures of HRS 8§ 580-56 forbid the famly court from doing
so after the passage of one year. Accordingly, it is necessary

t o exam ne whether the Novenber 1999 DRO further divided the
retirement interest in a manner that permtted Margot to receive
benefits that would ordinarily flowto Alfred. If so, then the
amended Decree violated HRS § 580- 56.

W conclude that nothing in the record suggests that,
in permtting Margot to obtain a preretirenent survivor annuity,
t he amended Decree affected Alfred’ s personal entitlenment to
retirenment benefits. |If the initial Decree had not been anended
and Alfred had lived to commence collecting retirenment benefits,
hi s pension plan would have permtted himto receive benefits in
the formof a QU&A. As noted earlier, a Q&SA wuld have
permtted Alfred to receive a fixed incone for his lifetime, and
if his spouse survived him she would have been entitled to
receive at least fifty percent of that fixed incone for the
remai nder of her life. 29 U S C. 8§ 1055(d). However, even if
the initial Decree had been anmended, as it was here, and Al fred

had begun to collect his retirenent benefits, he would still have
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been entitled to the sane benefits in the formof a Q&SA
Simlarly, even if Alfred had died before collecting retirenent
benefits, his surviving spouse, as defined by ERI SA, woul d have
been entitled to collect benefits in the formof a QPRSA in which
Al fred woul d not collect benefits individually. See 29 U. S. C

8 1055(e). Thus, Alfred would have been entitled to the sanme
benefits regardl ess of whether or not the famly court anended
the Decree. Accordingly, the famly court’s order anmending the
Decree did not change Alfred’ s benefits and did not permt Margot
to obtain any portion of Alfred s property that woul d ot herw se
have accrued to Alfred.*

Based upon the foregoi ng reasoning, we hold that the
famly court’s DRO anendi ng the Decree was not inconsistent with
the | anguage of the initial Decree or the strictures of HRS
8§ 580-56. Consequently, the famly court possessed appropriate

jurisdiction to amend t he Decree.

2 |n addition to the QI&SA, federal |aw al so requires that pension
pl ans permt a recipient to elect to waive the QJ&SA form of benefit during a
speci fied applicable period, see 29 U.S.C. § 1055(c)(1), presunably to receive
benefits in sone other formsuch as a | unp sum paynent or the “100% Conti ngent
Annui tant” form of paynent which Louan was permtted to el ect on behal f of
herself and Alfred. Thus, it could be argued that, by amendi ng the Decree,
the famly court divided a portion of Alfred s personal property by depriving
himof the right to elect to waive the QI&SA and receive sone other form of
paynment. However, the waiver of the right to collect benefits as a QI&SA nust
be consented to by the participant’s spouse. See 29 U . S.C. § 1055(c)(2). The
person naned in a QDROis treated as the participant’s spouse for purposes of
coll ecting survivor benefits and consenting to the collection of benefits in
some formother than a QJ&SA See 29 U.S.C. § 1056(d)(3)(F). Thus, by
anendi ng the Decree to create a subsequent QDRO, the famly court effectively
changed the identity of the “spouse” who could collect survivor benefits and
consent to the collection of benefits in some formother than a QI&SA. Such
an order, however, does not affect Alfred s interest inor entitlement to
pension benefits in any way.
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D. Fam |y Court’'s Findi ngs Regardi ng When Margot Learned That
the 1989 Decree Was Not a QDRO

Louan next contends that the famly court’s finding of
fact that “[Margot] did not receive a copy of the Fund's
Septenber 8, 1997 letter until [Septenber 1, 1998] when a copy
was faxed to [Margot’s] counsel by [Louan’s counsel]” is clearly
erroneous. Louan submts that the declaration of Margot’s
counsel averring that the Decree was submtted to the Fund in
1989 and that “no word was received fromthe Fund until Septenber
1, 1998, when [Louan’s attorney] faxed to [ Margot’s counsel] a
copy of the Fund's Septenber 8, 1997 letter” does not support the
famly court’s finding that Margot did not receive a letter from
the Fund earlier. Louan is correct.

Under the clearly erroneous standard of review, this
court will not disturb a finding of fact unless it is “left,
after examning the record, with a definite and firm conviction
that a m stake has been commtted. The test on appeal is whether
there was substantial evidence to support the conclusion of the
trier of fact. Substantial evidence is credible evidence which
is of sufficient quality and probative value to enable a person
of reasonabl e caution to support a conclusion.” 1n re Doe, 96
Hawai i at 283, 30 P.3d at 889 (citation omtted). Here, the
record contains an acknow edgnent by the Fund that it received
the Decree in 1989. However, the affidavit of Margot’s counsel,

stating that “no word” was received fromthe Fund until 1998 is
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conpetent evidence only as to when Margot’ s counsel received the
letter. Counsel’s affidavit is hearsay and irrelevant with
respect to Margot’s know edge of the letter and cannot support
the trial court’s finding that Margot did not receive the letter
until 1998. Because there is no other evidence suggesting that
Margot did not receive the letter until 1998, the famly court’s
finding is unsupported in the record. Accordingly, we hold that
the famly court’s finding is clearly erroneous.

Louan urges that the famly court’s decision should be
reversed on the basis of the foregoing error. Louan points out
that, in a reply nenorandumto the famly court, Margot argued
that her delay in requesting the anended Decree was justified
because she did not learn of the Plan’s failure to qualify the
decree as a QPRO until 1998. Louan further points out that
Mar got was informed by the Fund in 1989 that it would advise her
as to its determnation regarding the qualified status of the
decree and that, “[n]otw thstanding this notice, Margot
apparently never inquired about the status of the Fund' s
determ nation.” Louan contends that Margot “sat on her rights”
and, presumably, cannot now seek to have the Decree anmended. W
di sagr ee.

HRS § 641-2 (1993) provides in pertinent part that
“In]o judgnent, order or decree shall be reversed, anended or

nmodi fied for any error or defect unless the court is of the
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opinion that it has injuriously affected the substantial rights
of the appellant.” 1In order for the court’s erroneous finding to
constitute reversible error, Louan mnust indicate how the
erroneous finding affected the outconme of the court’s decision.

See Wight v. Wight, 1 Haw. App. 581, 585, 623 P.2d 97, 100

(1981). She has not done so. Louan points to nothing in the
record to suggest the events that transpired between either

(1) the Fund’s 1989 | etter acknow edgi ng recei pt of the Decree
and the Fund’s Septenber 7, 1997 letter addressed to Margot and
Al fred; or (2) the Septenber 7, 1997 letter and Septenber 1,
1998, when Margot’s counsel becane aware of the letter’s
existence. Simlarly, Louan points to nothing in the record
concerning the comuni cations, actions, or notivations of the
parties until after Septenber 1998. As an active participant in
t he rel evant proceedi ngs, Louan could have introduced evi dence
concerning factual matters that m ght have influenced the famly
court’s discretionary deternmnation to anend the Decree.!?
However, she did not do so. Instead, Louan chose to focus
primarily on the legal -- rather than factual -- grounds for
opposi ng Margot’s notion. Accordingly, because Louan has not
shown how the fam |y court’s erroneous finding of fact affected

the court’s decision in this case, we hold that the erroneous

13 As indicated earlier, if Louan’s status as a nonparty was an

i npedi ment to conducting di scovery, she could have noved to intervene pursuant
to HFCR Rul e 24. See supra at 22.
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finding did not affect Louan’s substantial rights and does not
constitute reversible error.

E. Whet her the Anended Decree Interferes with Louan's Vested
Ri ght s Under ERI SA

Louan contends that the famly court erred by anmendi ng
the Decree in favor of Margot because, under ERI SA, the right to
survi ving spouse benefits associated with a participant’s
retirement plan vests in the participant’s spouse on the date
that the participant retires. Because Alfred was eligible for
retirement benefits begi nning Decenber 1, 1997, and the Fund
agrees that -- had he not died -- Alfred would have received
benefits retroactive to that date, Louan subnits that the rights
to surviving spouse benefits vested in her on that date and that,
therefore, the famly court could not subsequently enter a DRO
entitling Margot to these benefits. Alternatively, Louan
contends that, under ERISA, the right to surviving spouse
benefits vested in her when Alfred died and that the famly
court, for the same reason, could not subsequently award these
benefits to Margot. W disagree with both contentions.

1. Vesting of Retirement Benefits in Current Spouse Upon
Participant’s Retirement

To support her contention that surviving spouse
benefits vested in her on the date of Alfred s eligibility for
retirement, Louan relies upon authority fromthe Third, Fourth,

and Fifth Federal Circuits, which is discussed infra. The Fund,
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in contrast, calls our attention to Directors Guild, supra, in

support of its contention that Louan did not obtain vested rights
to Alfred s pension benefits because Margot secured an interest
in those rights prior to AlIfred’ s retirenent. Review ng these
argunents and the applicable portion of ERI SA, we hold that the
famly court’s DROis not inconsistent with the provisions of

ERI SA and that, therefore, the famly court did not err. First,
we explain why ERI SA does not prohibit the famly court’s DRG
second, we explain why we believe that the case law relied upon
by Louan is either incorrect or distinguishable.

In Directors Guild, Suzanne Tise, the ex-spouse, had

obtained a child support judgnment against the pension plan

participant, Charles Myers, in state court.?* Directors QGuild,
234 F.3d at 417. Over the course of the next ten years, Mers
did not pay the judgnent. See id. In an effort to collect the
arrearage, Tise returned to state court in 1991 and secured an
order effectively barring Myers’s pension plan from di sbursing
any proceeds of the plan to Myers without first notifying Tise.
See id. Wien the pension plan informed Tise in 1994 that she did
not have a valid QDRO, Tise initiated state court proceedings to

obtain an order that could be qualified as a QORO and to enjoin

14 Tise had actually never been nmarried to Myers but was placed in the

sanme | egal position as an ex-spouse due to the fact that she represented the
interests of the couple’s nmnor children and thus was an appropriate
“alternate payee” under ERISA. See Directors Guild, 234 F.3d at 420 n.3 and
di scussion infra concerning an “alternate payee.” The distinction is not
material to this case.
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the pension plan fromdistributing the proceeds of the pension
until the order was issued. See id. at 418. Various proceedi ngs
ensued over the course of the next two years, during which Mers
di ed before entry of the order sought by Tise. See id. at 418-
19. Prior to his death, Myers naned anot her individual, Yvonne
Curry, as the beneficiary of the death benefits payabl e under the
plan.* [d. at 418. In April 1996 -- after Myers had died --

the state court entered an order, effective nunc pro tunc to

1991, enabling Tise to collect upon the child support arrearage
by attaching the death benefits payable under the plan. See id.
at 419. Curry, however, clainmed that she, and not Tise, was
entitled to the death benefits because, under ERI SA, the benefits
becane vested in Curry upon Myers’s death. See id. at 419.
Therefore, Curry clained that the state court’s April 1996 order
was unenforceable. 1d. The pension plan filed an interpl eader
action in federal district court, and the district court ruled
that the April 1996 order was enforceable, entitling Tise to an
appropriate portion of the death benefits. See id. at 418-19.
Affirmng, the United States Court of Appeals for the

Ninth Crcuit noted that “the QDRO provisions of ERI SA do not

15 Mers apparently died before retirement because the court stated

that, “[u]lnder the terns of [Mers’s] pension plan, death benefits, in the
formof 120 nonthly paynents equivalent to those Myers wul d have received
hi nsel f had he retired the day before he died, then becare payable to his
desi gnated beneficiary.” 1d. at 418. The court did not explain why Myers's
benefits were not paid in the formof a QPRSA. The distinction, however, is
not relevant to this case.

-38-



suggest that [the ex-spouse] has no interest in the plan until
she obtains a QDRO, they nerely prevent her fromenforcing” an
al ready-existing interest until the QDROis obtained. [d. at 421

(citing In re Gendreau, 122 F.3d 815, 819 (9th Cr. 1997), cert.

deni ed, 523 U. S. 1005 (1998)) (internal quotation marks and
brackets omtted). Thus, the Ninth Grcuit essentially held that
Ti se had an “already-existing interest” in Myers’ s pension plan
before he died in the formof state court orders affecting his
pensi on benefits. See id. at 421-23. The court concl uded that,
“[b] ecause a QRO only renders enforceabl e an al ready-exi sting
interest, there is no conceptual reason why a QDRO nust be
obt ai ned before the plan participant’s benefits becone payabl e on
account of his retirenment or death.” 1d. at 421. The court
based its conclusion on its analysis of “[s]everal features of

[ ERI SA’ s] | anguage and structure[,]” id., which we now di scuss.

Directors @Quild points out that there is no express

| anguage in ERI SA mandating that a QDRO be obtai ned before the
initial payout of benefits. [d. Indeed, the case against such a
requirenment i s stronger than the nere argunent that it is not
expressly nentioned. An analysis of the | anguage and structure
of the relevant provisions of ERI SA denonstrates that the | ack of
an express requirenment that a QDRO be obtai ned before the initial
payout of benefits is consistent with, and an essential part of,

the overall schene and intent of the | aw
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Under the pre-REA version of ERI SA, a broad preenption

provi si on superseded contradictory state law. The preenption

provision, which is still in effect, states in relevant part that
the provisions of this subchapter [including 29 U S.C. 88
1055 and 1056] . . . shall supersede any and all State laws
i nsofar as they nmay now or hereafter relate to any enpl oyee
benefit

29 U.S.C. 8§ 1144(a). This preenption provision initially applied
to ERISA's prohibition against the alienation or assignnment of
benefits, ERISA (1974) 8 206(d)(1), 88 Stat. at 864 (now codified
at 29 U . S.C. 8 1056(d)(1)), and continues to do so. The anti-
alienation provision states that “[e]ach pension plan shal
provi de that benefits provided under the plan may not be assigned
or alienated.”

However, the REA created an exception to ERISA's anti -
al i enation provision by providing that benefits could be
al i enated or assigned pursuant to a QDRO. Section 1056(d)(3)(A)
st at es:

Par agraph (1) [the anti-alienation provision] shal
apply to the creation, assignnent, or recognition of a right
to any benefit payable with respect to a partici pant
pursuant to a donestic relations order, except that
paragraph (1) shall not apply if the order is deternined to
be a qualified domestic relations order. Each pension plan
shal | provide for the paynent of benefits in accordance with
the applicable requirenents of any qualified donestic
rel ati ons order.

(Enmphasi s added.) When a QDRO i s obtai ned, ERI SA nmandates that:

To the extent provided in any qualified donmestic
relations order-- . . . the former spouse of a participant
shall be treated as a surviving spouse of such partici pant
for purposes of section 1055 of this title (and any spouse
of the participant shall not be treated as a spouse of the
partici pant for such purposes)|.]
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29 U.S.C 8 1056(d)(3)(F)(i). Thus, through the vehicle of a
QDRO, the REA anmended ERI SA to create a nechani sm whereby a
participant’s former spouse is entitled to be treated as the
“current” spouse for purposes of receiving the benefits of a
QI&SA, qualified preretirenent annuity, other formof benefit, or
for purposes of waiving the QI&SA

Under ERI SA, the term*“qualified donestic relations
order” or QDRO connotes a very specific meaning. According to
29 U.S.C. § 1056(d)(3)(B)(i):

[T]he term “qualified donestic relations order” neans
a donmestic relations order--

(1) which creates or recognizes the existence of
an alternate payee’s right to, or assigns to an
alternate payee the right to, receive all or a portion
of the benefits payable with respect to a parti ci pant
under a plan, and

(I'l') with respect to which the requirenents of
subparagraphs (C) and (D) are net[.]

The requi renments of subparagraphs (C) and (D) will be discussed
infra. 1In the context of a QDRO, an “alternate payee” is “any
spouse, former spouse, child, or other dependent of a participant
who is recogni zed by a donmestic relations order as having a right
to receive all, or a portion of, the benefits payabl e under a
plan with respect to such participant.” 29 U. S. C

8§ 1056(d)(3)(K). Finally, the term*“donestic relations order” or
DRO (in contrast to a “qualified” DRO neans:

any judgnment, decree, or order (including approval of a
property settlenment agreenent) which--
(1) relates to the provision of child support,
al i mony paynents, or marital property rights to a
spouse, former spouse, child, or other dependent of a
partici pant, and
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(I'l') is made pursuant to a Sate donestic
relations law (including a community property |aw).

29 U.S.C. § 1056(d)(3)(B)(ii).

The rel evance of the foregoing is that ordinary state
donestic relations |law creates a DRO. However, any such DRO t hat
awar ds benefits froman ERI SA-qualified pension plan to soneone
ot her than the participant or “default” beneficiary as provided
by ERI SA i s unenforceabl e agai nst a pension plan unless the DRO
is “qualified.” As discussed supra, the pension plan determ nes
whet her the domestic relations order is properly qualified under
federal law, 29 U.S.C. 8§ 1056(d)(3)(G, and the plan's
determ nation nay be reviewed in state or federal court. 29

US. C 88 1132(a)(1)(B) and (e)(1). As further noted supra, see

29 U.S.C. 8 1055(d)(3)(B)(i)(Il), the qualification requirenents
that establish a DROas a QDRO are listed in 29 U S.C
88 1055(d)(3)(C and (D). W turn now to these qualification
requirenents.

Subpar agraph (C) states:

A donestic relations order neets the requirenments of
thi s subparagraph only if such order clearly specifies--

(i) the name and the last known mailing address
(if any) of the participant and the nane and mailing
address of each alternate payee covered by the order

(ii) the anmpbunt or percentage of the
participant's benefits to be paid by the plan to each
such alternate payee, or the manner in which such
anount or percentage is to be deternined,

(iii) the nunber of paynents or period to which
such order applies, and

(iv) each plan to which such order applies.
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29 U.S.C. 8 1055(d)(3)(C). The requirenents in this subparagraph
descri be the degree of specificity which a DRO nust contain in
order to qualify it as a QDRO [hereinafter, specificity
requirenents]. Note that there is nothing in the specificity
requi renents that addresses substantive state domestic relations
law, their effect is sinply that, in order to overcone ERI SA s
preenption of state |law, the state DRO nust contain a requisite
degree of witten specificity.

Subpar agraph (D) contains additional requirenents

needed to establish a DRO as a QDRO. Subparagraph (D) states:

A donestic relations order neets the requirenments of
thi s subparagraph only if such order--

(i) does not require a plan to provide any type
or form of benefit, or any option, not otherw se
provi ded under the plan,

(ii) does not require the plan to provide
i ncreased benefits (determ ned on the basis of
actuarial value), and

(iii) does not require the payment of benefits
to an alternate payee which are required to be paid to
anot her alternate payee under another order previously
determined to be a qualified donestic relations order.

29 U.S.C. 8 1055(d)(3)(D). The requirenents of subparagraph (D)
provide that, in order to overcome ERI SA's preenption of state
law, the state DRO nust neet certain substantive requirenents.
More succinctly, the state DRO cannot require the Plan to provide
benefits: (i) in a formnot contenplated by the provisions of
the plan; (ii) in a greater anount than contenpl ated by the

provi sions of the plan; and (iii) that are already conmtted to
sonmeone el se pursuant to an earlier state court order. The

obvious inport of these substantive requirenents is to protect
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pensi on plans from being raided by state court orders that would
require plan admnistrators to pay out benefits not provided for,
or contenplated by, the plan contract or federal law. Thus, by
not recogni zing such orders as “qualified,” ERI SA preenpts any
state court order that woul d endanger the resources of a pension

plan. Cf. Dickerson v. Dickerson, 803 F. Supp. 127, 133 (E. D

Tenn. 1992) (“the intent of Congress in enacting ERI SA was to
protect the fiscal integrity of covered pension plans for the
benefit of all of their participants”) (enphasis omtted).

When viewed in conjunction with subparagraph (D), it is
evident that the specificity provisions of subparagraph (C) serve
a simlar purpose. |In particular, by mandating a requisite
degree of specificity in order to qualify a DRO as a QRO
subpar agraph (C) ensures that plan adm nistrators will be able to
precisely identify their future obligations. Thus, both the
specificity and substantive requirenents enable plan
admnistrators to fulfill their principal fiduciary obligations
to participants and beneficiaries, as well as serve to inplenent
one of ERISA's primary goals of providing a secure retirenent
incone for the nation’s workforce.

Not abl y absent from any of the foregoing provisions is
any mention that benefits “vest” in any one of two or nore

beneficiaries with conpeting clains to those benefits. Nor woul d

such a provision reflect the primary concern of ERISA or be
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essential to its operation. The resolution of conpeting clains

i nvol ving such matters as alinony, child support, and property

(i ncluding pension interests) accrued during a narriage is
entirely within the province of state donestic relations |aw, as
illustrated above, ERISA's “qualification” of such donestic
relations orders is concerned solely with enabling the plan to
fulfill its fiduciary duties by ensuring that its obligations are
clear and its liabilities are kept within the bounds of its
contract and federal law. As long as ERISA's qualification

requi renents are nmet, any DRO perm ssi bl e under state donestic
rel ations | aw shoul d be bindi ng upon a pension plan. Wen
Congress provided that a benefit should be available to
“surviving spouses,” see, e.g., 29 U S.C § 1055(a)(2), it
expressly left to state law the determ nation of the identity of
such surviving spouse. See 29 U S.C. 8 1056(d)(3)(F) (i) (“To the
extent provided in any qualified donmestic relations order

the fornmer spouse of a participant shall be treated as a

survi ving spouse of such participant for purposes of section 1055

of this title (and any spouse of the participant shall not be
treated as a spouse of the participant for such purposes)[.]”)

(Enmphasi s added.)); see also Boggs, 520 U.S. at 848 (“As a

general matter, the whol e subject of the donestic relations of
husband and wi fe, parent and child, belongs to the |aws of the

States and not to the laws of the United States. Support
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obligations, in particular, are deeply rooted noral
responsibilities that Congress is unlikely to have intended to
intrude upon.”) (Internal citations and quotation marks

omtted.)); cf. Inre Marriage of Oddino, 939 P.2d 1266, 1272

(Cal. 1997) (“To the extent forner spouses and dependents have
rights in a participant’s retirenent benefits, those rights
derive not fromERI SA, but fromstate donestic relations law ”);

see generally Patton v. Denver Post Corp., 179 F. Supp. 2d 1232,

1238 (D. Col. 2002) (concluding that “there is nothing in [ERI SA]
or its legislative history” that precludes state courts from
exercising their authority to grant retrospective relief in a

donestic relations case”); Hogle v. Hogle, 732 N E. 2d 1278, 1279,

1284 (Ind. C. App. 2000) (holding that ERI SA did not prevent an
I ndi ana state court from attaching the defendant’ s pension assets
based upon a California wit of execution entered to enforce an
alinony arrearage). Thus, nothing in the structure of ERI SA
supports Louan’s claimthat survivor benefits “vested” in her at
Alfred’ s retirement. The nost that can be inferred fromthe
foregoing structure is that, under ERISA, the pension plan has a
right to know the sumtotal of its actuarial obligation at a
reasonable point in time -- such as the participant’s retirenent
or, perhaps if it occurs earlier, the participant’s death -- and
that, after such point in tine, state court orders cannot

increase a plan’s obligation. Therefore, as long as it does not
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adversely affect pension plans in such a manner, there is nothing
in the | anguage or structure of ERISA that requires a QDROto be
obt ai ned before pension benefits are initially paid out at the
participant’s retirenent.

In addition to the foregoing, |anguage in 29 U S. C
8§ 1056(d) appears to specifically anticipate, and provide for,
situations in which a valid QDRO does not issue until after a
participant’s benefits are initially paid out. Subparagraphs (G
and (H) identify the responsibilities of a pension plan once it
receives a DRO. Specifically, “[o]nce the pension plan is on
notice that a donestic relations order has issued that nay be a
QDRO, the plan may take a reasonable period to determ ne whet her
the order is a QDRO and therefore creates obligations for the

pension plan.” Drectors Quild, 234 F.3d at 421 (enphasis in

original omtted); 29 U S.C. 8 1056(d)(3)(Q(i). Wth respect to
this “reasonabl e period,” subparagraph (H) states in its
entirety:

(i) During any period in which the issue of whether a
donmestic relations order is a qualified donestic rel ations
order is being determ ned (by the plan adm nistrator, by a
court of conpetent jurisdiction, or otherw se), the plan
adm ni strator shall separately account for the ampunts
(hereinafter in this subparagraph referred to as the
“segregated anounts”) which would have been payable to the
al ternate payee during such period if the order had been
determined to be a qualified donestic relations order

(ii) I'f within the 18-month period described in clause
(v) the order (or nodification thereof) is determined to be
a qualified domestic relations order, the plan adm nistrator
shal | pay the segregated amounts (including any interest
thereon) to the person or persons entitled thereto.

(iii) I'f within the 18-nonth period described in
clause (v)--
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(I') it is determined that the order is not a
qual i fied domestic relations order, or

(I'l) the issue as to whether such order is a
qualified donmestic relations order is not resol ved,

then the plan adm nistrator shall pay the segregated anounts
(including any interest thereon) to the person or persons
who woul d have been entitled to such amounts if there had
been no order.

(iv) Any determ nation that an order is a qualified
donmestic relations order which is nade after the close of
the 18-nmonth period described in clause (v) shall be applied
prospectively only.

(v) For purposes of this subparagraph, the 18-nonth
period described in this clause is the 18-nonth period
beginning with the date on which the first paynent woul d be
required to be made under the donmestic relations order

29 U.S.C. § 1056(d)(3)(H).

Subpar agraph (H) contains several provisions that
denonstrate that the structure of ERI SA specifically contenpl ates
that the identity of the individual entitled to benefits may not
be certain until after the initial payout of benefits begins.
First, the very subject matter of subparagraph (H) itself is
concerned with actions the pension plan nust performduring a
period in which it is being determined who is entitled to receive
benefits. During this tinme period, the pension plan is required
to segregate benefits during the first eighteen nonths that such
benefits woul d be payable if a DROis ultimtely determ ned to be
a QRO 29 U.S.C 8 1056(d)(3)(H (i) and (v). “This benefit-
segregati on requirenent obviously assunes that benefits nay
al ready be payable during the period the plan is determ ning

whether the DROis a QDRO.” Directors GQuild, 234 F.3d at 422.

Second, “Congress expressly contenplated that further

state court proceedi ngs m ght ensue during the 18-nonth QDRO
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determ nation period[,]” id., because 29 U S.C

8§ 1056(d)(3)(H (i) expressly provides for the possibility that
the issue whether a DROis a QDRO m ght have to be determ ned “by
a court of conpetent jurisdiction” during this period. Moreover,
because one would ordinarily expect a plan to be able to decide
whether a DRO qualifies as a QDROin a period of tinme far |ess

t han ei ghteen nonths, “the evident purpose of the 18-nonth period
was to provide a time in which any defect in the original DRO

could be cured” by a state court. Directors GQuild, 234 F.3d at

422. For this reason, the statute provides that the ex-spouse or
alternate payee is entitled to receive the segregated anounts set
aside during the initial eighteen nonth period if he or she
presents the plan with a DRO, “or nodification thereof[,]”
determned to be a QDRO. 29 U S.C. 8§ 1056(d)(3)(H)(iii); see

also Directors @Quild, 234 F.3d at 422.

Third, “the statute also provides with particularity
the circunmstances in which the putative alternate payee | oses the
right to hold up paynent of benefits to the participant or his

[or her] designated beneficiary.” Directors Guild, 234 F.3d at

422. The statute requires that the segregated anmounts be paid to
the “default” beneficiary (such as a current spouse) if the DRO s
status is still in doubt after eighteen nonths. 29 U S C

§ 1056(d)(3)(H (iii)(1l). The statute cannot provide for the

“l oss” of the alternate payee’s right to hold up paynent of
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benefits if it did not contenplate the alternate payee’s right to
do so in the first place.

Finally, the statute expressly provides that “any
determ nation that an order is a qualified donestic relations
order which is made after the close of the 18-nonth period .

shal | be applied prospectively only.” 29 U S. C

8 1056(d)(3)(H)(iv) (enphasis added). By so doing, ERI SA
contenpl ates that such an order m ght change the identity of the
beneficiary. Accordingly, the provisions of ERISA specifically
permt a state court to order paynent of pension benefits to an
al ternate payee such as an ex-spouse after the initial payout of
benefits has begun.

The foregoing provisions, in our view, as wth the
specificity and substantive requirenments needed to qualify a DRO
as a QDRO, effectuate the goal of ERISA to provide certainty for
pensi on plan adm nistrators concerning their obligations. Rather
than having to factor in continued uncertainty over which
beneficiary to pay and over the anpunts payable, 29 U S. C
8 1056(d)(3)(H) provides plan adm nistrators with a bright |ine
(the eighteen-nonth tinme period) to guide themin adm nistering
benefits. The provision is decidedly not concerned with
i dentifying who, anong conpeting claimants, is entitled to the

benefits under state | aw
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I n support of her contention that ERI SA requires the
vesting of benefits with her at Alfred’ s retirenent, Louan relies

primarily upon Hopkins v. AT&T dobal Information Solutions Co.,

105 F. 3d 153 (4th Gr. 1997), R vers v. Central and South Wst

Corp., 186 F.3d 681 (5th GCr. 1999), and Samaroo. Rivers relied

solely on the rationale in Hopkins w thout analysis. See Rivers,

186 F.3d at 683-84. Sanmaroo, which appears to rely secondarily

on Hopkins, see Samaroo, 193 F.3d at 190, is a case in which the

bel at edl y-entered DRO conflicted with one of the substantive
requirenents to create a QORO and will be discussed infra. In
addition, the New Jersey appellate court in Ross stated,
subsequent to Hopkins, that “[n]o federal case has allowed a QDRO
to be entered after a participant’s death.” Ross, 705 A 2d at
797. Because Hopkins appears to have been sonewhat influenti al
Wi th other courts, we will reviewits analysis in detail

Paul and Vera Hopkins were divorced in 1986 followi ng a
twenty-six-year marriage. Hopkins, 105 F.3d at 154. Although
Paul " s pension was deened a marital asset, the divorce decree did
not award Vera a portion of Paul’s pension; instead, Paul was
ordered to pay alinony. |d. After the divorce, Paul married
Sherry, to whom he apparently remained married at the tinme of the
appel late court’s decision. 1d. To collect the alinony, Vera

obtained a judgnment allowi ng her to attach Paul’s wages. 1d.
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This collection nmethod apparently worked well initially but |ost
its effectiveness when Paul retired in 1993. 1d.

At his retirenment, Paul and Sherry received his pension
benefits as a Q&SA, a formof benefit that, as discussed
earlier, permtted Paul to receive a fixed incone for life and
Sherry to receive at |east 50% of that inconme if Paul died before
her. See id. at 154-55. After Paul began receiving retirenent
benefits, Vera obtained a judgnent in state court against himfor
past -due alinmony and sought to qualify the state court’s DRO as a
QRO in order to collect the noney out of the proceeds of Paul’s
pensi on benefits. 1d. at 155. The state court subsequently
divided the DROinto two orders, the first ordering paynents to
Vera fromthe pension benefits (pension order) and the second
ordering paynents to Vera from Sherry’s surviving spouse benefits
(surviving spouse order). Id. The pension plan conceded that
t he pension order was a valid QDRO, but maintained that the
survi ving spouse order was not a valid QDRO because the benefits
had al ready vested in Sherry when Paul retired. 1d. The United
States Court of Appeals for the Fourth Crcuit agreed. See id.
at 157. In so doing, the court offered the follow ng rational e,
whi ch, for the reasons discussed herein, we do not find to be
per suasi ve.

First, the court in Hopkins |ooked to the definition of
a QOPRO.  As noted earlier, 29 U S . C. 8§ 1056(d)(3)(B)(i) states:
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(B) For purposes of this paragraph--
(i) the term*“qualified donestic rel ations order”
means a domestic relations order--

(1) which creates or recognizes the existence of
an alternate payee’s right to, or assigns to an
alternate payee the right to, receive all or a portion
of the benefits payable with respect to a partici pant
under a plan, and

(I'l') with respect to which the requirenents of
subparagraphs (C) and (D) are net[.]

(Enmphasi s added.) Focusing on the phrase “with respect to a
participant[,]” the court reasoned that, because Sherry was a
“beneficiary” and not a “participant,” the DRO obtai ned by Vera

coul d not be enforced against Sherry’s interests. See Hopkins,

105 F. 3d at 156-57. The court apparently viewed this as evidence
that the surviving spouse benefits vested in Sherry when Pau
retired.

In our view, however, the court msread the statute by
failing to give effect to the words “with respect[.]” |If
Congress had wanted to limt the effect of a QDRO to benefits
designated only for participants, the statute plainly would have
defined a QDRO as a DRO that “assigns to an alternate payee the
right to[] receive all or a portion of the benefits payable to a
partici pant under a plan[.]” Congress did not wite the statute
inthis manner. “It is a cardinal principle of statutory
construction that a statute ought, upon the whole, to be so

construed that, if it can be prevented, no cl ause, sentence, or

word shall be superfluous, void, or insignificant.” TRWInc. v.

Andrews, 534 U. S. 19, 31 (2001) (internal quotation marks and

citations omtted). “‘Benefits payable with respect to a
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participant’ are, quite evidently, different from'benefits

payable to a participant.”” Directors Quild, 234 F.3d at 423.

This understanding is confirned by ERISA's definition of the term
“partici pant”:

The term “participant” nmeans any enpl oyee or fornmer
enpl oyee of an enpl oyer, or any menber or former nenber of
an enpl oyee organi zation, who is or may becone eligible to
receive a benefit of any type from an enpl oyee benefit plan
whi ch covers enpl oyees of such enpl oyer or menbers of such
organi zation, or whose beneficiaries may be eligible to
receive any such benefit.

29 U.S.C. 8 1002(7) (enphasis added). Because a participant is
any present or fornmer enployee or union nenber whose eligibility
for benefits may trigger the eligibility of beneficiaries, those
beneficiaries can reasonably be said to receive their benefits

“With respect to” the participant. Directors Guild, 234 F.3d at

424; see also Dorn, 211 F.3d at 943 n. 11 (“Use of the phrase

‘wWith respect to’ nakes clear that alienability under a QDRO i s
not limted to those benefits that are ‘payable to a
participant, i.e., only the participant’s life annuity, but my
al so nake ot her plan benefits, such as the surviving spouse’s
annuity available to an alternate payee.”). Accordingly, the
phrase “benefits payable with respect to a participant” does not
provi de support for the conclusion in Hopkins that ERI SA forbids
al i enation of benefits fromthe present spouse after the date of
a participant’s retirenent.

The court in Hopkins also pointed out that, follow ng

ERI SA's enactnent in 1974, regul ati ons provided that surviving
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spouse benefits were payable only if the surviving spouse was
married to the participant both on the date of the participant’s
retirement and on the date of the participant’s death. See
Hopki ns, 105 F.3d at 156 (citing 26 C.F.R
§ 1.401(a)-11(d)(3) (i), (ii), (iii) (1977); see also ERI SA (1974)
8§ 205(d), 88 Stat. 863 (effectively requiring a participant and
spouse to have been married for at |east a one-year period ending
on the date of the participant’s death in order for the spouse to
col | ect surviving spouse benefits). However, follow ng enact nent
of the REA in 1984, surviving spouse benefits may be paid to a
spouse who was married to a participant on the date of the
participant’s retirenment, regardl ess of whether that spouse is
married to the participant on the date of the participant’s
death. See REA (1984) § 205(f), 98 Stat. 1432, (now codified at
8§ 29 U S.C 8§ 1055(f)). The court in Hopkins found this change
to be significant, reasoning that “the change in ERISA's marri age
requi renent [brought on by the REA] is evidence that the
[s]urviving [s]pouse [b]lenefits vest in the spouse married to the
participant on the date of retirement.” Hopkins, 105 F.3d 156.
The above statenent, however, does not provide very
strong evidence of the proposition it seeks to support. In
contrast, there is a far nore conpelling explanation for the
af orenenti oned change in the marriage requirenent: it was

necessary to inplenent the REA' s goal of ensuring that forner
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spouses are not “cut off” fromretirenent benefits. As |long as
ERI SA continued to require that a surviving spouse be married to
the participant at the time of the participant’s death, ex-
spouses woul d not be able to receive any such benefits.

Term nation of the marriage-at-death requirenment elimnated this
problem Thus, we do not find the change in ERISA's nmarriage
requi renent to be persuasive authority for the proposition that
benefits vest in the current spouse at the tinme of the
participant’s requirenent.

Simlarly, the court in Hopkins also found it to be
significant that the REA nade it nore difficult to replace a
joint and survivor annuity with another form of benefit. See
Hopki ns, 105 F.3d at 156-57. Oiginally, ERI SA required that
pensi on plans offer the participant an opportunity to waive his
or her right to receive a QJ&SA in favor of sonme other form of
benefit within a “reasonabl e period” before the annuity starting
date, as defined by regulations to be pronul gated by the
Secretary of the Treasury. ERISA (1974) § 205(e), 88 Stat. 863.
Fol | owi ng adoption of the REA, a participant can only waive this
right during the ninety-day period prior to retirenment and can
only do so with the witten consent of the participant’s current
spouse. See REA (1984) 88 205(c)(2)(A) and 205(c)(6)(A), 98
Stat. 1430-31 (subsequently codified at 29 U S. C

88 1055(c)(2)(A) and 1055(c)(7)(A)). The court reasoned that
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t hese changes, which provided nore protection to current spouses,
were “further evidence that the participant’s spouse at the tine
of retirement has a vested interest in the [s]urviving [s]pouse

benefits.” See Hopkins, 105 F.3d at 157.

Again, the court’s rationale provides, at best, weak
evi dence in support of the foregoing conclusion. The REA al so
amended ERI SA's waiver provision to require the spouse’ s consent
be in witing and the spouse’s signature be wi tnessed by a plan
representative or notary public. REA (1984) 8§ 206(c)(2)(A) (now
codified, with mnor changes, at 29 U S.C. 8 1055(c)(2)(A)). The
evi dent purpose of this provisionis to: (1) protect spouses in
general (note that sone current spouses wll becone ex-spouses);
and (2) protect pension plans agai nst the subsequent clainms of
spouses by providing a definitive procedure to verify that they
have, in fact, waived their entitlenment to certain pension
benefits. Furthernore, the REA provides that “[a]ny consent by a
spouse [for waiver of the QI&SA or QPRA] shall be effective only

Wth respect to such spouse.” 29 U S. C. 8§ 1055(c)(2) (enphasis

added). Because ERI SA provides that a QDRO may require a forner
spouse to be treated “as a surviving spouse for purposes of
section 1055[,]” 29 U S.C. 8 1056(d)(3)(F) (i), the fact that a
current spouse has waived the right to a Q&SA or QPRA does not
necessarily nmean that a forner spouse has waived his or her right

to do so. Consequently, contrary to the reasoning in Hopkins, it
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cannot be said that the REA's changes to ERI SA' s wai ver
provi sions provide significant support for the proposition that
benefits vest in a current spouse.

Finally, the court in Hopkins reasoned that vesting
surviving spouse benefits in the participant’s current spouse on
the day the participant retires “balances the conpeting interests
of the former and current spouses” inasnmuch as “[a] forner
spouse’s interest in the [s]Jurviving [s]pouse [b]lenefits can be
protected sinply by obtaining a QDRO before the partici pant
retires.” Hopkins, 105 F.3d at 157. W do not find this
rational e persuasive because, as discussed earlier, nothing in
ERI SA suggests that the law is concerned with “bal anci ng” the
conpeting interests of current and forner spouses. |nstead,

ERI SA | eaves this task to state donestic relations |law as |ong as
the | aw does not interfere with the adm nistration of pension
pl ans.

Based on the foregoing, we do not find the conclusion
i n Hopkins that surviving spouse benefits vest in the
participant’s current spouse at the tine of retirenent to be
persuasi ve. Accordingly, we decline to follow the rational e of
Hopki ns and hol d that surviving spouse benefits did not vest in

Louan upon Alfred’ s eligible retirenent date of Decenber 1, 1997.
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2. Vesting of Benefits in Current Spouse upon Death of
Participant

Louan al so relies upon Samaroo to support her
contention that surviving spouse benefits vested in her when
Alfred died. In Samaroo, the participant, Wnston, and his ex-
spouse, Louise, were divorced in 1984. Sanmaroo, 193 F.3d at 186.
The divorce decree provided Louise with a right to receive a
portion of Wnston’s pension benefits when Wnston began to
receive them but did not expressly provide that Louise shoul d
recei ve survivor benefits. See id. at 187. Wnston died three
years later while still actively enployed and w t hout havi ng
remarried. See id. at 187-88. As a consequence, there were no
survivor benefits payable to anyone at the tinme of Wnston’s
death. See id. at 188. Wen the pension plan refused to provide
Loui se with survivor benefits because they were not expressly
mentioned in the divorce decree, Louise returned to state court

and had the decree anended nunc pro tunc to expressly provide for

these benefits. See id. at 187-88. After Louise joined the
pensi on plan as a defendant and apparently sought to enforce the
anended decree as a QDRO, the plan renoved the case to federal
court. See id. at 187-88.

Relying primarily on the substantive requirenents of 29
US C 8§ 1056(d)(3)(D)(ii), the United States Court of Appeals
for the Third Grcuit held that the anended decree was not a

val id QDRO because it required the pension plan to pay “increased
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benefits” beyond those that the plan was obligated to pay upon

Wnston's death. See Sanmroo, 193 F.3d at 189-91. The court

reasoned t hat

successful operation of a defined benefit plan requires that
the plan’s liabilities be ascertainable as of particular
dates. The annuity provisions of a defined benefit plan are
a sort of insurance, based on actuarial cal culations
predicting the future demands on the plan. Sone annuity
participants will die w thout ever receiving a paynent and
some participants will receive paynents far in excess of the
value of their contributions. The fact that sone

partici pants die wi thout a surviving spouse to qualify for
benefits is not an unfair forfeiture, as [Louise] contends,
but rather part of the ordinary workings of an insurance
plan. Allowi ng the insured to change the operative facts
after he has | ost the ganble woul d weak actuarial havoc on
adm ni stration of the Plan.

1d. at 190. Consequently, the holding of Samaroo may be
consistent with the goal of ERISA's QDRO provisions: to enable
pension plan adm nistrators to predict their obligations and,
thus, to protect the actuarial soundness of pension plans.
Samar oo suggests that a determ nation whether a bel ated DRO
requires the paynent of “increased benefits” is nmade by conparing
t he benefits payable pursuant to the DROw th the benefits that a
pl an woul d have had to pay on either the earlier of the

participants’s retirenent or death.®

16 Directors Guild, on the other hand, appears to frame the issue
differently. As previously indicated, the reasoning in Directors Guildis
that an initial DRO creates an “interest” that places a pension plan on notice
of a potential future obligation. By inplication, an initial DRO allows a
plan to project its potentia obligation and, therefore, does not require the
paynent of “increased benefits” in contravention of 29 US.C. §

1056(d) (3)(D)(ii). Under the reasoning of Directors Guild, it would appear
that a belated QDRO could require a plan to pay greater nonthly benefits than
the amount that woul d have been payabl e upon the earlier of the participant’s
death or retirenent, as long as the plan was effectively served with “notice”
of the potential “interest” by receipt of an earlier DRQ

(continued. . .)
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Al t hough Samaroo may be consistent with our
interpretation of ERISA, it does not provide support for Louan’s
position in this case. Louan does not argue that the famly
court’s DRO required the Fund to pay “increased benefits” beyond
those it would have been expected to pay on January 17, 1998, the
date of Alfred s death. Nor does the record contain any evidence
denonstrating that the DROrequired the Fund to pay “increased
benefits” in conparison to its obligations on this date.?'’
Accordingly, we hold that the rationale of Samaroo is not
applicable to this case and that the rights to surviving spouse
benefits did not vest in Louan upon Alfred' s death.?®
F. Whet her the Amended Decree Interferes with Louan’s

Entitlenent to the “Segreqgated Anpbunts” under 29 U.S.C
8 1056(d)(3)(H

Louan al so contends that the famly court’s DRO

interferes with her entitlenent to the “segregated anounts”

¢(. .. continued)

Additionally, in Patton, the United States District Court for the
District of Colorado agreed with the dissent in Samaroo that a pension plan is
not forced to pay “increased benefits” when a state court order is issued
nunc pro tunc to a point in time before the participant’s death because, under
state law, the order is retroactive to that tine, and federal courts are
obligated to give effect to state court orders pursuant to the Full Faith and
Credit Act, 28 U.S.C. § 1738 (2000). Patton, 179 F. Supp.2d at 1236-37.

As will be seen, it is not necessary to resolve the conpeting
interpretations of Directors Guild or Patton and Sanaroo in this case.

17 The record is al so devoid of any indication that the Fund was

required to pay “increased benefits” in conparison to its obligation on
December 1, 1997, the date of Alfred s eligibility for retirenent.

¥ |n Hogan v. Raytheon, Co., 302 F.3d 584 (8th Cir. 2002), the United
States Court of Appeals for the Eighth Circuit simlarly held that a DRO may
be qualified posthunously.
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payable to her pursuant to 29 U S.C 8§ 1056(d)(3)(H). See supra
at 47. The rel evant portion of subparagraph (H states:

(iii) I'f within the 18-nonth period described in
cl ause (v)--
(I') it is determined that the order is not a
qual i fied domestic relations order, or
(I'l) the issue as to whether such order is a
qual ified donestic relations order is not resolved,

then the plan administrator shall pay the segregated anpunts
(including any interest thereon) to the person or persons
who woul d have been entitled to such anmounts if there had
been no order.

(iv) Any determination that an order is a qualified
domestic relations order which is nade after the cl ose of
the 18-rmonth period described in clause (v) shall be applied
prospectively only.

(v) For purposes of this subparagraph, the 18-nonth
peri od described in this clause is the 18-nmonth period
begi nning with the date on which the first paynent woul d be
required to be nade under the domestic relations order

(Enmphasis added.) In this case, the Novenber 17, 1999 DRO

provi des that Margot shoul d receive benefits as a QPRSA begi nni ng
February 1, 1998, which is when the “18-nonth period” descri bed
In clause (v) begins to run. Therefore, pursuant to clause (iv),
any determnation by the Fund that the amended DRO is a QDRO nade
after August 1, 1999 -- eighteen nonths from February 1,

1998 -- can have prospective effect only. Accordingly, because
the famly court’s DROitself was not entered until Novenber 17,
1999, any subsequent determ nation by the Fund that the DROis a
QDRO can have prospective effect only as of the date of such
subsequent determ nation. Consequently, notw thstanding the

| anguage of the DRO, under ERISA, the Fund is only obligated to
pay the anounts ordered by the DROto Margot as of the date that

it qualified the DRO
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Louan submts that, pursuant to 29 U S.C
8§ 1056(d)(3)(H (iii)(Il), the Fund is required to pay any
segregat ed anounts attributable to the period before it qualified
the DROto her. Louan is correct. However, we do not believe
that this conclusion mandates that the DRO be vacated because it
interferes with Louan’s right to the segregated anmobunts. It
sinmply means that, because the anended DRO was entered after
August 1, 1999, under ERISA, its “qualification” as a QRO is
enforceable only “prospectively.” In other words, federal |aw
preenpts the anended DRO to the extent that the DRO s | anguage
suggests that benefits can be paid to Margot retroactive to
February 1, 1998. ERI SA mandates no nore than this “prospective”
requirenent. In all other respects, the DRO is enforceable.
Therefore, although we agree with Louan that she is entitled to
the af orenenti oned “segregated anpunts,” we disagree that the
anended DRO interferes with her rights under ERISA. As |ong as
the DRO is given prospective effect only as of the date it is
gqualified by the Fund, Louan will receive exactly what she is
entitled to under ERI SA. Accordingly, we hold that the famly
court’s amended DRO does not interfere with Louan’s right to the
“segregat ed anounts” payable to her pursuant to 29 U S.C

§ 1056(d) (3) (H) .

¥ |nits amcus brief, the Fund suggests that the application of 29
US. C 8§ 1056(d)(3)(H) is nore difficult in practice than in theory. The Fund
appears to seek guidance as to which dollar amount, and to whom it owes the

(continued...)
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V.  CONCLUSI ON

Based on the foregoing, we hold that: (1) this court
has jurisdiction in this case because Louan’s notice of appeal
was tinely filed; (2) Louan is estopped fromclaimng that she
was not a proper party to this case for the purpose of defending
her claimto survivor’s benefits fromthe Fund; (3) although the
famly court’s finding of fact concerning the date that Margot
received notice fromthe Fund that the decree did not neet the
requirenents of a QRO is clearly erroneous, such was not
reversible error; (4) neither (a) the | anguage of the 1989
di vorce decree, nor (b) Hawai‘ Revised Statutes 8§ 580- 56,
deprived the famly court of jurisdiction to anend the decree;

(5) the famly court’s Novenber 17, 1999 DRO anending the initial

19¢...continued)
benefits attributable to the tinme period before it apparently qualified the
DRO. Because of the unusual circunstances of this case, the Fund is correct as
to the difficulty of inplenenting the | aw because the dollar anount of nonthly
benefits payabl e under the 100% Conti ngent Annuitant Option chosen by Louan is
likely to be different fromthe dollar anpbunt of nonthly benefits payable as a
QPRSA to Margot. This issue, however, is not properly before this court. It
bears repeating that the federal issue in this case is linited to whether the
family court erred in entering a DROthat interfered with Louan’s vested
rights or Louan’s rights to certain segregated nonies pursuant to 29 U S. C
§ 1056(d)(3)(H). As indicated above, the famly court did not err. The
interpretation of the law by which we have reached this conclusion, however,
suggests that the Fund should pay to Louan either: (1) (a) the benefits
attributable to the 100% Conti ngent Annuitant Option fromthe period Novenber
1, 1997 through Novenber 17, 1999, plus (b) the benefits attributable to the
nonthly benefits that woul d have been payable to Margot as specified in the
DRO from Novermber 18, 1997 until the date of the Fund s qualification of the
DRO, plus (c) interest; or (2) (a) the benefits attributable to the 100%
Contingent Annuitant Option fromthe period Novenmber 1, 1997 through January
31, 1998, plus (b) the benefits attributable to the nmonthly benefits that
woul d have been payable to Margot as specified in the DRO from February 1,
1998 until the date of the Fund's qualification of the DRO plus (c) interest;
or (3) (a) the 100% Conti ngent Annuitant Option fromthe period Novenber 1
1997 until the date of the Fund’s qualification of the DRO, plus (b) interest.
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decree did not interfere with Louan’s vested rights under the
Enpl oyee Retirenent Incone Security Act (ERI SA), because she had
none; and (6) the fam |y court’s Novenber 17, 1999 DRO does not
interfere with Louan’s rights to pension benefits payabl e before
the date that the Fund qualifies the DRO.  Accordingly, because,
under ERI SA, the DRO can have prospective effect only, we affirm
the famly court’s Novenber 17, 1999 order anending the initial
di vorce decree and its Decenber 17, 1999 order denying Louan’s

notion for reconsi deration.
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